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John Gard

Assembly Chairman, Joint Committee on Finance

March 16, 1999

To: Mary Gibson-Glass
Legislative Reference Bureau

From: Rep. John Gard

After initially approving of LRB draft 0179, several concerns have developed with
the specific language of the proposal.

I have enclosed an edited version of your last draft. Please make the desired
changes.

Thank you for your help. Please feel free to contact Matt in my office if you have
any questions.

Capitol Office: Post Office Box 8952 « Madison, Wisconsin 53708-8952 » (608) 266-2343
Home: 481 Aubin Street » Post Office Box 119 e Peshtigo, Wisconsin 54157 ¢ (715) 582-2923
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1999 BILL

AN ACT to repeal 26.03 (1) (title), 26.03 (1) (a) and 814.04 (5); to renumber and
amend 26.03 (1) (b) and 26.03 (2); fo amend 26.03 (title), 26.05 (1), 26.05 (3)
(b), 26.05 (3) (c) and 26.06 (2); fo repeal and recreate 26.09; and to create

26.03 (Ib), 26.03 (1g), 26.03 (1m), 26.03 (1) (title) and (b) and 26.03 (2) (@) of
the statutes; relating to: cutting, removal and transportation of raw forest

products, seizures of forest products and providing penalties.

Analysis by the Legislative Referenbe Bureau
This bill makes changes to the laws governing the harvestmg of forest products
and includes the followmg

{r é”” b F 'y ] #3

1. The bill modifies the provisions relating to harvesting from land upon
which there are delinquent taxes (tax-delinquent land) and the procedure for
notifying local units of government of proposed harvesting. Under current law,
with certain exceptions, a person intending to harvest must give annual notice
to the county, who in turn mails the notice to each town in which the land is
located. The county also provides the notice to the county treasurer, who
determines whether it is tax-delinquent land. If taxes are delinquent, the county
treasurer must act to either collect the taxes or prevent the harvesting. The bill
changes current law by imposing a prohibition against harvesting forests
products on land that is tax delinquent. Also, under the bill, the owner must
notify the county only when the owner intends to harvest and the owner may do
so in any manner acceptable to the county. The bill
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imposes specific separate forfeitures for harvesting from tax-delinquent land and for
failure to notify a county of intended harvesting. Under current law, one forfeiture
applies to failure to give the annual notice and failure to pay the taxes before
harvesting.

2. The bill creates specific provisions for a landowner to recover, in a civil
action, monetary damages from a person who harvests from the landowner's property
without his or her consent. Current law states that a landowner may recover double the
amount of damages suffered. The Wisconsin court of appeals has held that these
damages are calculated by reducing the market value of the forest products by the cost
of the harvesting and then doubling that amount.

Under the bill, the owner may collect double the stumpage value of the cut forest
products if the harvester took reasonable precautions to identify the boundaries of the
area in which the harvesting was to take place (harvesting boundaries)four times
_ stumpage valueor double the fair market-value, whichever is higher, if the haryester.
did not take reasonable precautions. . The bill specifies that the harvester. takes

reasonable precautions if the harvester reviews land ownership records and identifies -

the harvesting boundaries by using a method specified in the bill. Under the bill,
* "stumpage value' means the value established by rule by DNR under the managed
forest land program or the market value less the harvesting costs incurred, whichever is
greater. Also, under the bill, the court also has discretion to use another method for
determining damages.

In addition to this deubled-amount stumpage or fair market value, under the
bill, an owner may recover attorney fees, if certain prelitigation steps are taken, and
other reasonable and necessary costs. The bill specifies some of these costs, including
the costs of cleaning up the land after the harvesting, the costs of determining the value
of the harvested forest products and reforestation costs.

3. The bill creates defenses that a harvester may use to bar or modify
the owner's recovery of damages.

a. If the harvester reasonably rclied on a survey by a person registered, by the
department of regulation and licensing, as a surveyor and, if the survey is
later determined to be in error, the owner may aet recover no more than
single stumpage.




b. Similaely,-if If adjacent landowners entered an agreement under which the
presumed owner of the land gave consent but it is later determined that the
presumed owner was not the actual owner of the property, the owner may not
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recover.
4. Current law provides procedures for law enforcement agents to seize

forest products that are illegally harvested and imposes a forfeiture on a person who
removes the seized forest products or removes or defaces a seizure notice concerning
the products. The bill increases this penalty.

For further information see the state and local fiscal estimate, which will be printed
as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do enact as
JSollows.- ' :

SECTION lv. 26.03 (title) of the statutes is amended to read: - -{‘\,

1 26.03 (tiﬁé)’-@uﬁiﬁg Harvest of raw forest products.

2 SECTION 2. 26.03 (1) (title) of the statutes is repealed.

3 SECTION 3.26.03 (1) (a) of the statutes is repealed.

4 SECTION 4. 26.03 (1) (b) of the statutes is renumbered 26.03 (1r) (a) and

5 amended to read:

6 26.03 (1r) (a) No purchaser of Indian reservation land or land to be placed upon

7 the tax roll for the first time shall-cut-orcause-to-be-cut-any-logs-piling-posterpoles,

8

9 home-consumptionymay harvest any raW forest products, or direct the harvesting of
10 any raw forest products from such the land without first recording the instrument

I by which title to such _the land was acquired in the office of the register of deeds for
12 the county in which such the land is located.

13 SECTION 5. 26.03 (Ib) of the statutes is created to read:



14

26.03 (Ib) DEFINITIONS. In this section:

(a) "Harvest' or ‘harvesting’ means to cut, remove or transport.
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1 | (b) "Raw forest products' has the meaning given in s. 26.05 (1).
2 SECTION 6. 26.03 (1g) of the statutes is created to read:

3 26.03 (1g) PROHIBITION; DELINQUENT TAXES. No person may harvest any raw

4 forest broducts, or direct the harvest of any raw forest products, from any land for

5 which taxes are delinquent.

6 SECTION 7. 26.03 (1m) of the statutes is created to read:

7 26.03 (1m) HARVESTING UPON NOTIFICATION. (a) Unless otherwise authorized \);e
8 to do so by the county, no person may harvest any raw forest products, or direct the Z .
9 harvest of any raw forest products, from any land until 14 days a&ef the owner, person harvesting

the raw forest products, or other person notifies the county in which the land is located/each year ?

of the person’s intention to harvest.

11 The person notifying the county may do so in any manner acceptable to the county.
12 The person shall describe the land upon which the harvesting will occur by
13 quarter-quarter section, government lot or fractional lot, unless the county requires

14 a different method for describing the land.

15 (b) Paragraph (a) does not apply to a person harvesting raw forest products on
16 public lands, as defined in s. 70.13 (7), to a person harvesting raw forest products for
17 fuel wood for his or her home consumption, to a person harvesting for the purpose
18 of clearing the land for agricultural use or to a person harvesting from the person’s
19 own land, any of the following:

20 1. Boughs for his or her own use.

21 2. Up to 5 Christmas trees for his or her own use.
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1 SECTION 8. 26.03 (1r) (title) and (b) of the statutes are created to read:
2 26.03 (1r) (title) HARVESTING UPON RECORDING.
3 (b) Paragraph (a) does not apply to a person harvesting raw forest products for
4 fuel wood for his or her home consumption.
5 SEC'flON 9. 26.03 (2) of the statutes is renumbered 26.03 (2) (b) and, amended
6 to read:
7 26.03 (2) (b) Whoever violates this-section sub. (1m) or (lf). or arule
8 promulgated under sub. (1m) or (1r), shall forfeit not more than $50 $200 $100.
9  SECTION 10. 26.03 (2) (a) of the statutcs is created to read:
10 26.03 (2) (a) Whoever violates sub. (1g), or a rule promulgated under sub. (1g),. |
11 - shall forfeit not less than $500 nor more than $10,000.
12 SECTION 11. 26.05 (1) of the statutes is amended to read:
13 26.05 (1) DEFINITION. As-used-in In this section, 'raw forest products" means
14  forest products not altered by a manufacturing process off the land from’whicﬁ they —
15  are taken—Thisterma and includes seedlings, saplings, shrubsmughs, logs, pilings
16 posts, poles, cordwood products, pulpwood, fuei wood and Christmas trees.
17 SECTION 12. 26.05 (3) (b) of the statutes is amended to read:
18 26.05 (3) (b) Instead of the forfeiture provided under par. (a), a person who
19 intentionally violates this section, or a rule promulgated under this section, may be
20 punished under s. 943.20 for theft.
21 SECTION 13.26.05 (3) (e) of the statutes is amended to read:
22 26.05 (3) (c) In addition to any other penalty, a person who violates this section.



1999 - 2000 Legislature -6- LRB-0179/1

MGG&RPN kgjf
BILL SECTION 13
1 ~or a rule promulgated under this section,, is liable for the reasonable costs incurred
2 to establish the volume and value of the raw forest products cut, removed or
3 transported.
4  SECTION 14. 26.06 (2) of the statutes is amended to read:
5 26.06 (2) Any person who, without the consent of a person legally able to give
6  consent, removes any seized products or removes or defaces a seizure notice of the
7  department or of any sheriff shall forfeit not less than $500 nor more than

(-]

$10,000.

9  SECTION 15. 26.09 of the statutes is repealed and recreated to read:

10 26.09  Civil liability for unauthorized cutting, removal or

11 transportation of raw forest products. (Ib) DEFINITIONS. In:this section:

12 (a) "Compass" means a sighting compass with a liquid-filled capsule that has

13 been adjusted for the proper declination.

14 (b) "Harvest” means to cut, remove or transport.

15 (c) "Harvesting boundary” means the boundary of an area in which the culting,

16 removal or transporting of raw forest products is planned )
17 stabli Y corner” or $fiomment” means a_corner of ‘m-)

—
i I—

evidenced by 'a monument. \t,hat determines tlol\e boundariéx of various

subdivision vATE €ﬁesented on the official plat, i.e. Township-cerner,sectio < " . ‘
Al st

corner, quarter-quarter corner, memrd‘;peoms;,and,aﬁ:orner whose position can be
—

j,amllenfiﬁed by verifying the evidence of the monument or its accessories, by reference to
f
|

{
ix located by an acceptable supplemental survey record, some physical evidence, or ,fl
1

| . . | - )
\testnmonz f Lg\) | o

the description that is contained in the surveying field notes, or where the point can be '

..



“Fair market

value” means the amount raw forest products could be sold for in the open market by an

owner willing and able but not compelled to sell to a purchaser willing and able but not

obliged to buy.”
LRB-0179/1
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1 (e) "Owner" includes the board of commissioners of public lands if the board
2 holds a land contract certificate under ch. 24 to the land from which the raw forest
3 products were cut, removed or transported.
4 (f) "Raw forest products" has the meaning given in S. 26.05 (1).
5 (g) "Slash" has the meaning given in S. 26.12 (6) (a). 9
‘6 | (h) "Stumpage value" means the apphcable stumpageiestabhshed by rule /U L 96
7 under S. 77.91 (1) or the fair market value of raw forest products less the cost of their
8 cutting, removal or transportation, whichever is greater.
10 (2) PERSONS ENTITLED TO SUE; EXCEPTION. (a) In addition to any other
11 enforcement action that may be taken and subject to par. (b), an owner of I;aw forest
12 products that were harvested without the consent of the owner may bring a civil
13 action to recover the damages caused by the harvesting. In addition to any other
14 enforcement action and subject to par. (b), a county in which a violation of S. 26.03
15 (1g) or (Ir) or a rule promulgated under S. 26.03 (1g) or (1r) occurred may bring a civil
16
17
18

harvesting the raw forest products or the person giving consent for the harvesting )
” |, IV PR - ‘
@y T | Fmy



- .
19 . reasonably relied on one-ef-the-following:

20 IL—Aa iurvzy by a person registered as a land surveyor or issued a permit t(%%ﬂ/

~ “7
21 practice land surveying under S. 443.06 even if the[registered survey is determined after f}fg%

22 harvesting to be in error.

1999 - 2000 Legislature -8- LRB-0179/1
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2.(c) An owner may not recover damages under this subsection if the %W%‘)
/ &

person harvesting the raw forest products or'the person giving consent for the - G

harvesting reasonably relied on A a written agreement among adj acent owners, or

]
their agents, that the owner giving consent to harvest has the authority to do so even if after ,;’é
Ny —— e g
the harvesting it is determingd b;utho-dopa#m@t the owner giving the consent did not
) i W‘,.,.-—"“'
have such authority, but only if the harvesting is from land owned by an owner who is a party

s

to the agreement. ' // %ﬁé HLML)

/ N Y
6 (3) DAMAGES. Except as provided in sub. (6‘() (b), a person against whom an
7 action is broughéi_gx;g_vided in sub. (2))is liable for all of the following damages:
8 (a) An amount equal to double the stumpage vbl e of the raw forest products
9 harvested if the person who harvested them took(reasonable precautions)in
—~ ok 680355

10 identifying harvesting boundaries or equal to four times the stumpage;ma or double the‘fair

market '

‘ U’WD value of the raw forest products, whichever is higher, if the person who harvested them did not take

i

such reasonable precautions.

(b) Any other reasonable and necessary costs, which may include costs for any

14 . of the following:

15 { 1. Repair of damage to or, cleanup on, the land from which the raw forest

16 - products were cut, removed or transported.
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2. Removal of slash from agricultural land, waterways, highways, private

18 roads, trails or other sites where the slash would interfere with reforesting or

19 replanting.

20 3. Determining the market value, the stumpage value or the volume of the raw

21 forest products that were cut, removed or transported.

22 4. Determining the location of property lines necessary for determining

23 whether a violation occurred.

24 5. Preparing forest management or reforestation plans.

' LRB-0179/1
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7,
1 6. Reforesting & {eplanting by direct seeding or seedlings.

C 2 (4) LEGAL costs. Notwithstanding the limitations under s. 814.04, the court

%

10
11
12
13
14
15

hall award the plaintiff in a civil action under sub. (2} court costs and reasonable
attorney fees if the plaintiff presented a written, reasonable demand for damages to
the defendant not less than 60 days before commencing the action under sub. (2) and
those daﬁages were not paid before the action was commenced.
(5) REASONABLE PRECAUTIONS. (a) For purposes of sub. (3) (a), a person takes

-

¥
4

reasonable precautions if the person does all of the following:
1. Identifies the harvesting boundaries as required under par. (b).

2. Reviews land ownership records and any other resources or dog/ entation

regarding the lmd@mmmmaw hese records,

resources and documentation shall include instruments of conveyance, certified

survey maps, survey field notes and information on the land's boundaries provided
by the owners, or their agents, of any land that abuts a proposed harvesting

boundary.



16 ) (b) For purposes of par. (a), the harvesting boundaries may be identified by any

17 of the following methods:

20 2-1. Use offa compass and measuring device or a global positioning system accurate to

plus or minus two meters if the identification is conducted by a person trained in
UDe

f M
21 thipir use of-th-e-eom-pass’{and if the identification is based on an established survey corner.

22 3.2. Use of a method established by rule by the department.
23 - (6) DAMAGES; OTHER. (a) Notwithstanding sub. (3), a court may use a different
LRB-0179/1
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_
1 method that is reasonable an appropriate/for determining the amount of damages
2 awarded under sub. (3) (a Lﬂch as diminution in the value of the:real property, or\;
the ornamental or landscape value of the vegetatioﬂ R
4 (b) An owner may not receive both payment under s. 26.06 (3) and damages
5 specified under sub. (3) (a) from the same person. An owner may not receive both

6 payment under s. 26.05 (3) (c) and the damages specified in sub. (3) (b) 3.

7 SECTION 16. 814.04 (5) of the statutes is repealed. : //
e
8 (END) T
WMM "
mww""'wﬂw

.....

e
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(b) "Raw forest products’ has the meaning given in s. 26.05 (1).
SECTION 6. 26.03 (1g) of the statutes is created to read:
26.03 (1g) PROHIBITION; DELINQUENT TAXES. No person may harvest any raw

forest products, or direct the harvest of any raw forest products, from any land for
which taxes are delinquent.
SECTION 7. 26.03 (1m) of the statutes is created to read:
26.03 (1m) HARVESTING UPON NOTIFICATION. (a) Unless otherwise authorized
to do so by the county, no person may harvest any raw forest products, or direct the
harvest of any raw forest products, from any land until 14 days after the owner, person harvesting
the raw forest products, or other person notifies the county in which the land is located each year

of the person’s intention to harvest. The county clerk shall mail a copy of the notice to the town

chairperson of each town in which lands upon which forest products are to be cut under this

paragraph are located, and to the county treasurer, who shall fdrthwith determine whether the
county holds tax certificates or tax deeds to any of the land listed in the notice, and if the county

treasurer so finds, the county treasurer shall take action to collect the unpaid taxes represented

by county-owned tax certificates or to prevent cutting on land to which the county holds a tax

deed or tax certificate.
The person notifying the county may do so in any manner acceptable to the county.
The person shall describe the land upon which the harvesting will occur by
quarter-quarter section, government lot or fractional lot, unless the county requires
a different method for describing the land.
(b) Paragraph (a) does not apply to a person harvesting raw forest products on

public lands, as defined in s. 70.13 (7), to a person harvesting raw forest products for
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AN ACT 4o repeal 26.03 (1) (title), 26.03 (1) (a) and 814.04 (5); to renumber and

‘arend 26.03 (1) (b) and 26.03 (2); to amend 26.03 (title), 26.05 (1), 26.05 (3)
(b), 26.05 (3) (c) and 26.06 (2); to repeal and recreate 26.09; and o create

26.03 (1b), 26.03 (1g), 26.03 (lin), 26108 (1r) (title) and (b) and 26.03 (2) (a) of

the statutes; relating to: cutting, removal and transportation of raw forest

products, seizures of forest products gnd providing penaltie;’é.
i

Analysis by the Legislative Reference Bureau
This bill makes changes to the laws governing the harvesting offforest products
and includes the following:

~_1, Thebill modifies the provisions relating to harvesting fngrmlﬁﬁ& upon which )

here aré-delinquent taxes (tax—delinquent land)‘mggdwbhé"“ii’?gcedure for notifying
[local units of government of proposed harvesting. Under current law, with certain

| exceptions, a person inténding toﬁb,arve’é‘f“must give annual notice to the county, who

in turn mails the notice to.each town in which the land is located. The county also

/ provides the notice~fo the county t?‘é‘a“s‘ur@g, who determines whether it is
tax—delinguent land. Iftaxes are delinquent, the County treasurer must act to either

/ collect The taxes or prevent the harvesting. The bill changdseurrent law by imposing
a prohibition against harvesting forests products on land that i8"tax delinquent.
Also, under the bill, the owner must notify the county only when the ownérintends

/ to harvest and the owner may do so in any manner acceptable to the county. ,\The bill

i

P

719
State of Wisconsin 4 ‘7/)%/46 pat
(77 4

;@%
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‘ ‘ /[ Cedue o ﬂ@m e podet ,{LLM.« paded U

.»..c" ifte-separateforfeituresto e.:..n.mngou u- ingrranitiand-anefo
failure fo.n W of interded arvesti’“ﬁ”g':"ﬂrrder”c‘ﬁ‘@ne-fm'fei‘tme-
applies{to-failuré togive the a nuat-Totice and-fatturs To Pey-thestaxes—before

ary 12" gran)

4, & Thebill creates specific provisionsfora lakgowner to recover, in a civil action,
monetary damages from a person who harvests\from the landowner’s property
without his or her consent. Current law states that a landowner may recover double
the amount of damages suffered. The Wisconsin court of appeals has held that these
damages are calculated by reducing the market value of the forest products by the
cost of the harvesting and then doubling that amount.

Under the bill, the owner may collect double the stumpage value of the cut
forest profucts if the harvester took reasonable precautions to identify the
boundaries of the area in which the hgrvesting was to take place (harvesting
boundaried)¥or douk f the harvester did not take reasonable
precautions. The bill specifies that the harvester takes reasonable precautions if the
harvester reviews land ownership records and identifies the harvesting boundaries
by using a method specified in the bill. Under the bill, “stumpage value” means the
value established by rule by DNR under the managed forest land program or the

attorney fees, if certain prelitigation steps are taken, and other reasonable and
necessary costs. The bill specifies some of these costs, including the costs of cleaning
up the land after the harvesting, the costs of determining the value of the harvested
forest products and re%restation‘éosts. > oL APl \

& Thebill createsy efensex that a harvester may use to bar the owner’s recovery
of damages. H theharvesterre ablyrelie 8-SHTVE A Pers egistere
ede

landowners enteredfan agreement under which the presumed owner of tHe land gave
consent but it is later determined that the presumed owner was not the actual owner
of the property, the owner may not recover.  —)

market value less the harvesting costs incurred, whichever is greater. AlSv tnder
6 i 5 -l“’ivlr4:. +QS—~C}TE - o ) o R, W‘Wﬁ%g
Aapraggs S P veve, O st

#,, an owner may recover glaocuird

J

SzRT

=, % Current law provides procedures for law enforcement agents to seize forest /-\NL

products that are illegally harvested and imposes a forfeiture on a person who
removes the seized forest products or removes or defaces a seizure notice concerning

the products. The bill\increases this penalty.
For further inf(()ixjnation see the state and local fiscal estimate, which will be

printed as an appendix to this bill.

Lsuabsﬂ'a/yma I \71

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 26.03 (title) of the statutes is amended to read:
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1 26.03 (title) Cutting Harvest of raw forest products.

SEcTION 2. 26.03 (1) (title) of the statutes is repealed.

SECTION 3. 26.03 (1) (a) of the statutes is repealed.

SECTION 4. 26.03 (1) (b) of the statutes is renumbered 26.03 (1r) (a) and

amended to read:

26.03 (1r) (a) No purchaser of Indian reservation land or land to be placed upon

the tax roll for the first time shall-eut-orcause to-be-cut-anylogspiling;posts;peles;

o 3 o Ut AW N

home-consumption; may harvest any raw forest products, or direct the harvesting of
10 any raw forest products, from sueh the land without first recording the instrument

©

11 by which title to sueh the land was acquired in the office of the register of deeds for

12 the county in which sueh the land is located.

13 SECTION 5. 26.03 (1b) of the statutes is created to read:

14 26.03 (1b) DEFINITIONS. In this section:

15 ((j))) “Hiarvest ;ne%rt: Mt, remove c;r m?v?% M f MWW‘%

16 (c) (8 “Raw forest %roducts” has the mseanmg given in s. 26.05 (1).

17 SECTION 6. 26.03 (1g) of the statutes is created to read:

18 26.03 (1g) PROHIBITION; DELINQUENT TAXES. No person may harvest any raw
19 forest products, or direct the harvest of any raw forest products, from any land for
20 which taxes are delinquent.

21 SECTION 7. 26.03 (1m) of the statutes is created to read:

22 26.03 (1m) HARVESTING UPON NOTIFICATION. (a)l,gﬂess otherwise authorized
23 to do so by the county, no person may harvest any raw forest products, or direct the

24 X m any raw forest products, from any }and until 14 days after theyoyrner
25 motifiesythe iy I wiiich ke land is 1ocated}\of the person’s(urtention to harvest.

s
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ok \fhe dote . coun G

The person notifying the count)(may do so ih any manner acceptable to the county.
The person shall describe the land upon |which the harvesting will occur by
quarter—quarter section, government lot or fractional lot, unless the county requires
a different method for des.cribing the land. NS fl’ 4
(  (b) Paragraphf/ta d\oes??i; ‘qpply to a person harvesting raw forest products on

public lands, as defined in s. 7 013 (“7 ), to a pe'rson harvesting raw forest products for
fuel wood for his or her home consumption, to a person harvesting for the purpose
of clearing the land for agricultural use or to a person harvesting from the person’s
own land, any of the following:

1. Boughs for his or her own use.

2. Up to 5 Christmas trees for his or her own use.

SECTION 8. 26.03 (1r) (title) and (b) of the statutes are created to read:

26.03 (1r) (title) HARVESTING UPON RECORDING.

(b) Paragraph (a) does not apply to a person harvesting raw forest products for
fuel wood for his or her home consumption.

SECTION 9. 26.03 (2) of the statutes is renumbered 26.03 (2) (b) and amended
to read:

26.03 (2) (b) Whoever violates this—section sub. (1m) or (1r), or_a rule

promulgated under sub. (1m) or (1r), shall forfeit not more than %9‘@’\ 31'_‘29
SECTION 10. 26.03 (2) (a) of the statutes is created to read:

926.03 (2) (a) Whoever violates sub. (1g), or a rule promulgated under sub. (1g),
shall forfeit not less than $500 nor more than $10,000.

SECTION 11. 26.05 (1) of the statutes is amended to read:

96.05 (1) DEFINITION. As-used-in In this section, “raw forest products” means

forest products not altered by a manufacturing process off the land from which they
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are taken—Thisterm and includes seedlings, saplings, shrubs,@oughs, logs, pilings,

posts, poles, cordwood products, pulpwood, fuel wood and Christmas trees.

SECTION 12. 26.05 (3) (b) of the statutes is amended to read:

26.05 (3) (b) Instead of the forfeiture provided under par. (a), a person who
intentionally violates this section, or a rule promulgated under this section, may be
punished under s. 943.20 for theft.

SEcTION 13. 26.05 (3) (c) of the statutes is amended to read:

26.05 (3) (c) In addition to any other penalty, a person who violétes this section,
or a rule promulgated under this sectioni/is liable for the reasonable costs incurred

to establish the volume and value of the raw forest products (ﬁﬁéﬁévedr«or»)
st

transported.

SECTION 14. 26.06 (2) of the statutes is amended to read:
26.06 (2) Any person who, without the consent of a person legally able to give
consent, removes any seized products or removes or defaces a seizure notice of the

department or of any sheriff shall forfeit not less than $500 nor more than $50

$10.000.

SECTION 15. 26.09 of the statutes is repealed and recreated to read:

26.09 Civil liability for unauthorized cutting, removal or
transportation of raw forest products. (1b) DEFINITIONS. In this section:

(a) “Compass” means a sighting compass with a liquid—filled capsule that has /

been adjusted for the proper declination. “<— INSERT 5-2]

() (3 “Harvest” means to cut, remove or transport.
(d} m ] H 11 WW }MA’&/W%

(2)y(ey “Harvestingboundary” means the boundary of an area in Wthh the cmm.ngf/

ting of raw forest products is planned.
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@Ie\d*befbﬁﬁ_g“w am uref Or CONTSUTAGr on The operrmarkot—
(f) Ao» “Owner” includes the board of commissioners of public lands if the board

holds a land contract certificate under ch. 24 to the land from which the raw forest
houwuted

products were qmcemzedﬁmmed@

( C@ AB. “Raw forest products” has the meaning given in s. 26.05 (1).

<~ INSERT -G

\ Y@ “Slash” has th ing given in s. 26.12 () (a).
(3)6@} ash” has the meaning given in s (6) (a)

(k)aéh-) “Stumpage valuf;jrixeans the applicable stumpage/iestablislhed by rule
under s. 77.91 (1) or the{market value of raw forest products less the cost of their
Lyt

(2) PERSONS ENTITLED TO SUE; EXCEPTION. (a) In addition to any other
enforcement action that may be taken and subject to par. (b), an owner of raw forest
products that were harvested without the consent of the owner may bring a civil
action to recover the damages caused by the harvesting. In addition to any other
enforcement action gi’lc—l s;rb_]ectto i)ar. (b), a county in which a violation of s. 26.03
(1g) or (1r) or a rule promulgated unders. 26.03 (1g) or (1r) occurred may bring a civil
action to recover damages for the violation.

(b) An owner may not recover damages under this subsection if the person

harvesting the raw forest products or the person giving consent for the harvesting

o
reasonably relied on,(@}f@fo‘l"@

B

‘ '\?% @wﬁtten agreement among adjacent owners, or their agents, that the owner

giving consent to harvest has the authority to do so even if after the harvesting it is

ramrsportatisn, whichever is greater. e INSERT ( -10
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determined that the owner giving the consent did not have such authority, but only

if the harvesting is from land owned by an owner who is a party to the agreement.

(0») o
s &) An am G%Dt equal to dot

precautions.

(c,) Av»Any other reasonable and necessary costs, which may include costs for any _ |
(~ Acowsr shatl awearde 7-10
of the following:

1. Repair of damage t orQ(ilfanup on, the land from which the raw forest
products were cutremoved er-transported))
2. Removal of slash from agricultural land, waterways, highways, private

roads, trails or other sites where the slash would interfere with reforesting or

replanting. 10 .
3. Determining thef\market value, the stumpage value or the volume of the raw

forest products that were c;mmveﬂ'mlspe%d@
bouwrdareo

4. Determining the location of property lmes necessary for determining

whether a violation occurred.

5. Preparing forest management or reforestation plans.

g}.‘ Reforesting memﬂ%"% o b of

(4) LEGALECOS%‘S. otwithstanding the llmltatlons under s. 814.04, Sthe court
shall award the plaintiff in a civil action under sub. (2) court costs and reasonable

attorney fees if the plaintiff presented a written, reasonable demand for damages to
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BILL SECTION 15
the defendant not less than 60 days before commencing the action under sub. (2) and
those damages were not paid before the action was commenced. (b)

(5) REASONABLE PRECAUTIONS. (a) For purposes of sub. (3) fa@a person takes
reasonable precautions if the person does all of the following:

1. Identifies the harvesting boundaries as required under par. (b).

2. Reviews land ownership records and any other resources or documentation
regarding the land @hﬁb.,arwa’s’“& ab

resources and documentation@ include instruments of conveyance, certified

onfy These records,

survey maps, survey field notes and information on the land’s boundaries provided
by the owners, or their agents, of any land that abuts a proposed harvesting

boundary.

i R R SO b (Y R —

r/ (b) For purposes of par. (a), the harvesting boundaries may be identified by any

of the followingmethgis\i

I@ Po ,,h_,_b

A By o).
PRLONLN d_wwb

mathed Waed

wseof thovemmpass and if the identification is based on an established survey c‘t)mpr. K
T

A ,3’.‘\ se of a method established by rule by the department.

R

.
o,

(6) DAMAGES; OTHER.)(a) Notwithst dlng sub. ( c urt use a_cilt
Q}?A j 1sr aso d appropri for deter inin hea ount

J‘rwt,\,s..v ! e N_"M\/ W/‘LI (s ) . ! A - e Lo // .

H/tf, NIREE »-‘»‘_\‘k s

ded’und e sub

[, _,,I»—n—!

Ly L'\)‘

' v
(\'0 W An owner may not E‘ecewe both payment under s. 26.06 (3) and damages
b

spemﬁed under sub. (3) éaf)[from the same person. An owner may not receive both
v
payment under s. 26.05 (8) (c¢) and the damages spec1ﬁed in sub. (3) (/b& 3.
y)/ ’

C e e e v (//'?,;' __1/{»"/”

«
LLA R 7 s
2 A
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SECTION 16. 814.04 (5) of the statutes is repealed.

(END)
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A
Insert ANL W 2

proposed harvesting. Under current lay, with certain exceptions, a person intending
to harvest must give annual written nofi

manner that the county W111 accept/ kg
Under current law and undey the bill, with limited exception$, no pgrson may
harvest forest products from land gefwhiehithierga2# delinquen taxe from land

for which there has been no annual notice as described above or from land that is
being placed on the/tax rolls for the first time and whose ownership has not been
recorded with the register of deeds. Under current law, one forfeiture applies to
violations of all of these prohibitions. The bill imposes a different and substantially
greater forfeiture [for harvesting from tax'—delinquent land and increases the
forfeiture by $50 for violations of the other two provisions.

Insert 44V Upen Ascaipt of notificoduen iwna,uy su.)od.xi
2.(The county clerk shall W the town chalrperson of each town Whé\fgm/
N\H e mo{-aﬂ:& +o

Hm)wsorfbf‘&\abmxn in which the land from which raw forest products will be
1§ locate

harvested|and to the county treasurer. The county treasurer shall determine
eounty
whether the holds a tax certificate or tax deeds to any of the land involved. If
7~owned { gﬁ LD
the county Mﬁh Ualtla tax certificate, the unty treasurer shall thke action to collect
the unpaid taxes repreglted by m county, revent the harvesting of raw
forest products from the land. If the county holds a tax deed, the cou@ treasurer
shall take action to prevent the harvesting of raw forest products from the land.
Insert 5-21 v
(b) “Fair market value” means the amount for which the raw forest products
or land can be sold in an open market by a person willing and able but not compelled

to sell and a purchaser willing and able but not obliged to buy.

Insert 6-6 l/
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(h) “Recorded survey” means a land survey that is recorded with the register
of deeds in each of the counties in which the harvesting took place.

Insert 6-10 V |

(k) “Subdivision” means a township, section, quarter—quarter section,
government lot or fractional lot.

Insert 7-10 J

(8) DAMAGES. (a) A person against whom an action is brought as provided in
sub. (2) is liable for the applicable damages under par. (b), subject to sub. (6), and
other reasonable and necessary costs under par. (c).

(b) 1. A court shall award damages that equal the stumpage value of the raw
forest products harvested if the person harvesting the raw forest products; or the
person giving consent for the harvesting reasonably relied upon a recorded survéy
that was done by a person who is registered as a land surveyor or who is issued a
permit to practice land surveying under s. 443.06 even if the recorded survey is
determined@@r the harvestinglto be in error. M

2. A court shall award damages that are equal tow times the stumpage value
of the raw forest products harvested if a recorded survey was not relied upon as
specified in subd. 1. but the person harvesting the raw forest products took

reasonable precautions in identifying harvesting boundaries. L[

3. A court shall award damages that are equal to times the stumpage value
>
or times the fair market value of the raw forest products harvested, whichever

is greater, if a recorded survey was not relied upon as specified in subd. 1. and the
person harvesting the raw forest products did not take reasonable precautions in

identifying the harvesting boundaries.
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those specified under subds. 1. to 3. if the‘ methodifis reasonable and appropriate.
These methods include: N

a. Subtracting the fair market value of the land after the harvesting from the
fair market value of the land before the harvesting.

b. Determining the loss of any ornamental, scenic, recreational, aesthetic or
environmental value of the land that results from the harvesting.

Insert 8-18 v

(b) For purposes of par. (a), the harvesting boundaries may be identified by any
of the following methods:

1. By use of a compass and measuring device or by use of a global position
system if the identification is conducted by a person trained in the metho kand
if the identification is based on an established survey corner as specified in par. (c).
If a global positioning system is used, it shall be accurate to plus or minus 2 meters.

2. By use of a method established by rule by the department.

(c) A survey corner is an established survey corner for purposes of par. (b) if it
is part of a U.Sf/ government survey plat and it is used to determine one or more
boundaries of a subdivision. The survey corner may be evidenced by a monument or
other marking that was placed at the time Xt.lg'e gurvey was conducted or, if the
monument or marker is no longer visible or in existence, the position of the survey
corner may be rec‘onstructed byfone of tk é ollowing 77

1. /By/ém %ga description contained in applicable suweyiﬁg field notes
or other sugplemental surveying record.

2. By locating the survey corner by use of physical evidence or witness
‘'

testimony.
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Please have DNR attoyhey Jim Christenson review this draft before sharing it with
the other parties. He igthe one who prepared the redrafting instructions and I think
it is best to make surejit complies with the intent of the group,as he understands it/

before sharing it with others.

1. Idid not refer to copies of notices under s. 26.03 (1m) (a) 2. because some counties
may choose to allow oral notice to be given. )

2. Note that the 3 measurements of damages under s. 26.09 (3) (b) 1. to 3. use the
“stumpage value” and not the stumpage rate. Alsoys. 26.09 (3) (b) 3. only works if it is
possible to have a situation where 2 times the fair arket value will exceed 4 times the
“stumpage value” as calculated under the definition for stumpage value. Please let me
know if any changes to this are necessary. s, Hhe

3. Imoved the language contained in s. 26.09 (6) (a) toé6.09 3) ecause it seemed
more logical to list it along with the other ways to measure A@a)::t(ald;mages.

4. In reviewing this draft, I notice that under s. 26.09 (2) (a) counties may sue for
violations of s. 26.09 (1g) and (1r) but not for violations of s. 26.09 (1m). OK?

Mary Gibson—Glass
Senior Legislative Attorney
Phone: (608) 267-3215

fl



DRAFTER’S NOTE , LRB-2649/P1dn
FROM THE MGG:kg:km
LEGISLATIVE REFERENCE BUREAU

April 16, 1999

Please have DNR attorney Jim Christenson review this draft before sharing it with
the other parties. He is the one who prepared the redrafting instructions and I think
it is best to make sure that it complies with the intent of the group, as he understands
it, before sharing it with others.

1. I did not refer to copies of notices under s. 26.03 (1m) (a) 2. because some counties
may choose to allow oral notice to be given.

2. Note that the 3 measurements of damages under s. 26.09 (3) (b) 1. to 3. use the
“stumpage value” and not the stumpage rate. Also, s. 26.09 (3) (b) 3. only works if it
is possible to have a situation where 2 times the fair market value will exceed 4 times
the “stumpage value” as calculated under the definition for stumpage value. Please
let me know if any changes to this are necessary.

3. I moved the language contained in s. 26.09 (6) (a) to s. 26.09 (3) (b) because it
seemed more logical to list it along with the other ways to measure the actual damages.

4. In reviewing this draft, I notice that under s. 26.09 (2) (a) counties may sue for
violations of s. 26.09 (1g) and (1r) but not for violations of s. 26.09 (Im). OK?

Mary Gibson—Glass
Senior Legislative Attorney
Phone: (608) 267—3215



State of Wisconsin

CORRESPONDENCE/MEMORANDUM

DATE: June 22, 1999

TO: Representative John Gard — Capitol (316N)

FROM: Jim Christenson — DNR

SUBJECT: Proposed Legislation Respecting Damages for Timber Taken Without Consent
Mary Gibson-Glass suggested you provide the draft of LRB-2649/P1dn, attached, relating to
damages for the taking of timber from another without consent. Thank you for the opportunity
to comment.

I find the draft very well done and capturing the intent of the coalition that worked on it.

If I can be of further service, please contact me.

Printed on
Recycled
Paper
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AN AcCTto reped
amend 26.03 (1) (b) and 26.03 (2); to amend 26.03 (title), 26.05 (1), 26.05 (3)

26-03 (1) (title), 26.03 (1) (a) and 814.04 (5); to renumber and
(b), 26.05 (3) (c) and 26.06 (2); to repeal and recreate 26.09; and Zo create
26.03 (1b), 26.03 (1g), 26.03 (1m), 26.03 (1r) (title) and (b) and 26.03 (2) (a) of
the statutes; relating to: cutting, removal and transportation of raw forest
products, seizures of forest products, granting rule-making authority and

providing penalties.

Analysis by the Legislative Reference Bureau ’

This bill makes changes to the laws governing the harvesting of forest products
and includes the following:

1. The bill creates specific provisions for a landowner to recover, in a civil action,
monetary damages from a person who harvests forest products from the landowner’s
property without his or her consent. Current law states that a landowner may
recover double the amount of damages suffered. The Wisconsin court of appeals has
held that these damages are calculated by reducing the market value of the forest
products by the cost of the harvesting and then doubling that amount.

Under the bill, the owner may collect double the stumpage value of the cut
forest products if the harvester took reasonable precautions to identify the
boundaries of the area in which the harvesting was to take place (harvesting
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boundaries). If the harvester did not take reasonable precautions, the owner may
recover four times the stumpage value or double the fair market value. The bill
specifies that the harvester takes reasonable precautions if the harvester reviews
land ownership records and identifies the harvesting boundaries by using a method
specified in the bill. Under the bill, “stumpage value” means the value established
by rule by DNR under the managed forest land program or the market value less the
harvesting costs incurred, whichever is greater.

In addition to the amount received for the loss of the value of the forest products
described above, an owner may recover, under the bill, attorney fees, il certain
prelitigation steps are taken, and other reasonable and necessary costs. The bill
specifies some of these costs, including the costs of cleaning up the land after the
harvesting, the costs of determining the value of the harvested forest products and
reforestation or replanting costs.

The bill creates a defense that a harvester may use to bar the owner’s recovery
of damages. If adjacent landowners entered into an agreement under which the
presumed owner of the land gave consent but it is later determined that the
presumed owner was not the actual owner of the property, the owner may not recover.

2. The bill modifies the procedure for notifying local units of government of
proposed harvesting. Under current law, with certain exceptions, a person intending
to harvest must give annual written notice by registered mail to each county in which
the land is located. The county in turn mails the notice to each town in which theland
is located. Under the bill, the owner may notify the county of the harvesting in any
manner that the county will accept.

Under current law and under the bill, with limited exceptions, no person may
harvest forest products from land that is owned by a person who owes delinquent
property taxes on that land, from land for which there has been no annual notice as
described above or from land that is being placed on the property tax rolls for the first
time and whose ownership has not been recorded with the register of deeds. Under
current law, one forfeiture applies to violations of all of these prohibitions. The bill
imposes a different and substantially greater forfeiture for harvesting from
tax—delinquent land and increases the forfeiture by $50 for violations of the other two
provisions.

3. Current law provides procedures for law enforcement agents to seize forest
products that are illegally harvested and imposes a forfeiture on a person who
removes the seized forest products or removes or defaces a seizure notice concerning
the products. The bill substantially increases this penalty.

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SEcTION 1. 26.03 (title) of the statutes is amended to read:
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SECTION 1

26.03 (title) Cutting Harvest of raw forest products.

SECTION 2. 26.03 (1) (title) of the statutes is repealed.

SECTION 3. 26.03 (1) (a) of the statutes is repealed.

SECTION 4. 26.03 (1) (b) of the statutes is renumbered 26.03 (1r) (a) and

amended to read:

26.03 (1r) (a) No purchaser of Indian reservation land or land to be placed upon

the tax roll for the first time shall eut-oreause to-be-cut-anylogs; piling posts,poles;

heme consumption; may harvest any raw forest products, or direct the harvesting of
any raw forest products, from sueh the land without first recording the instrument

by which title to suck the land was acquired in the office of the register of deeds for
the county in which sueh the land is located.

SECTION 5. 26.03 (1b) of the statutes is created to read:

26.03 (1b) DEFINITIONS. In this section:

(a) “Harvest” means to cut, remove or transport.

(b) “Harvesting” means cutting, removing or transporting.

(c) “Raw forest products” has the meaning given in s. 26.05 (1).

SECTION 6. 26.03 (1g) of the statutes is created to read:

26.03 (1g) PROHIBITION; DELINQUENT TAXES. No person may harvest any raw
forest products, or direct the harvest of any raw forest products, from any land for
which taxes are delinquent.

SECTION 7. 26.03 (1m) of the statutes is created to read:

926.03 (1m) HARVESTING UPON NOTIFICATION. (a) 1. Unless otherwise authorized
to do so by the county, no person may harvest any raw forest products, or direct the

harvesting of any raw forest products, from any land until 14 days after the clerk of
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SECTION 7
the county in which the land is located is notified of the person’s proposal to harvest.
The person notifying the county clerk may do so in any manner acceptable to the
county. The person shall describe the land upon which the harvesting will occur by
quarter—quarter section, government lot or fractional lot, unless the county requires
a different method for describing the land. Notification is valid for 365 days after the
date on which the county clerk is notified.

2. Upon receipt of notifications under subd. 1., the county clerk shall provide
notice to the town chairperson of each town in which the land from which raw forest
products will be harvested is located and to the county treasurer. The county
treasurer shall determine whether the county holds a tax certificate or tax deeds to
any of the land involved. If the county holds a tax certificate, the county treasurer
shall take action to collect the unpaid taxes represented by county—owned tax
certificates or to prevent the harvesting of raw forest products from the land. Ifthe
county holds a tax deed, the county treasurer shall take action to prevent the
harvesting of raw forest products from the land.

(b) Paragraph (a) 1. does not apply to a person harvesting raw forest products
on public lands, as defined in s. 70.13 (7), to a person harvesting raw forest products
for fuel wood for his or her home consumption, to a person harvesting for the purpose
of clearing the land for agricultural use or to a person harvesting from the person’s
own land, any of the following:

1. Boughs for his or her own use.

2. Up to 5 Christmas trees for his or her own use.

SECTION 8. 26.03 (1r) (title) and (b) of the statutes are created to read:

26.03 (1r) (title) HARVESTING UPON RECORDING.
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SECTION 8

(b) Paragraph (a) does not apply to a person harvesting raw forest products for
fuel wood for his or her home consumption.
SECTION 9. 26.03 (2) of the statutes is renumbered 26.03 (2) (b) and amended

to read:

96.03 (2) (b) Whoever violates this—seetion sub. (1m) or (1r), or a rule -

promulgated under sub. (1m) or (1r), shall forfeit not more than $50 $100.
SEcTION 10. 26.03 (2) (a) of the statutes is created to read:

26.03 (2) (a) Whoever violates sub. (1g), or a rule promulgated under sub. (1g),
shall forfeit not less than $500 nor more than $10,000.

SEcTION 11. 26.05 (1) of the statutes is amended to read:

96.05 (1) DEFINITION. As-used-in In this section, “raw forest products” means
forest products not altered by a manufacturing process off the land from which they
are taken—This-term and includes seedlings, saplings, shrubs, whole-tree chips,
boughs, logs, pilings, posts, poles, cordwood products, pulpwood, fuel wood and
Christmas trees.

SECTION 12. 26.05 (3) (b) of the statutes is amended to read:

26.05 (3) (b) Instead of the forfeiture provided under par. (a), a person who
intentionally violates this section, or a rule promulgated under this section, may be
punished under s. 948.20 for theft.

SECTION 13. 26.05 (3) (c) of the statutes is amended to read:

26.05 (3) (¢) In addition to any other penalty, a person who violates this section,
or a rule promulgated under this section, is liable for the reasonable costs incurred
to establish the volume and value of the raw forest products cut, removed or

transported.

SECTION 14. 26.08 (2) of the statutes is amended to read:
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SEcTION 14

26.06 (2) Any person who, without the consent of a person legally able to give
consent, removes any seized products or removes or defaces a seizure notice of the
department or of any sheriff shall forfeit not less than $500 nor more than $50
$10.000.

SECTION 15. 26.09 of the statutes is repealed and recreated to read:

26.09 Civil liability for wunauthorized cutting, removal or
transportation of raw forest products. (1b) DEFINITIONS. In this section:

(a) “Compass” means a sighting compass with a liquid—filled capsule that has
been adjusted for the proper declination.

(b) “Fair market value” means the amount for which the raw forest products
or land can be sold in an open market by a pefson willing and able but not compelled
to sell and a purchaser willing and able but not obliged to buy.

(c) “Harvest” means to cut, remove or transport.

(d) “Harvesting” means cutting, removing or transporting.

(e) “Harvesting boundary” means the boundary of an area in which the
harvesting of raw forest products is planned.

49 “Owner” includes the board of commissioners of public lands if the board
holds a land contract certificate under ch. 24 to the land from which the raw forest
products were harvested.

(g) “Raw forest products” has the meaning given in s. 26.05 (1).

(h) “Recorded survey” means a land survey that is recorded with the régister
of deeds in each of the counties in which the harvesting took place.

(i) “Slash” has the meaning given in s. 26.12 (6) (a).
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SECTION 15

(j) “Stumpage value” means the applicable stumpage rate established by rule
unders. 77.91 (1) or the fair market value of raw forest products less the cost of their
harvesting, whichever is greater.

(k)  “Subdivision” means a township, section, quarter—quarter section,
government lot or fractional lot.

(2) PERSONS ENTITLED TO SUE; EXCEPTION. (a) In addition to any other
enforcement action that may be taken and subject to par. (b), an owner of raw forest
products that were harvested without the consent of the owner may bring a civil
action to recover the damages caused by the harvesting. In addition to any other
enforcement action and subject to par. (b), a county in which a violation of s. 26.03
(1g) or (1r) or a rule promulgated under s. 26.03 (1g) or (1r) occurred may bring a civil
action to recover damages for the violation.

(b) An owner may not recover damages under this subsection if the person
harvesting the raw forest products or the person giving consent for the harvesting
reasonably relied on a written agreement among adjacent owners, or their agents,
that the owner giving consent to harvest has the authority to do so even if after the
harvesting it is determined that the owner giving the consent did not have such
authority, but only if the harvesting is from land owned by an owner who is a party
to the agreement.

(3) DAMAGES. (a) A person against whom an action is brought as provided in
sub. (2) is liable for the applicable damages under par. (b), subject to sub. (6), and
other reasonable and necessary costs under par. (c). |

(b) 1. A court shall award damages that equal the stumpage value of the raw
forest products harvested if the person harvesting the raw forest products or the

person giving consent for the harvesting reasonably relied upon a recorded survey
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SEcTION 15
that was done by a person who is registered as a land surveyor or who is issued a
permit to practice land surveying under s. 443.06 even if the recorded survey is
determined, after the harvesting, to be in error.

2. A court shall award damages that are equal to 2 times the stumpage value
of the raw forest products harvested if a recorded survey was not relied upon as
specified in subd. 1. but the person harvesting the raw forest products took
reasonable precautions in identifying harvesting boundaries.

3. A court shall award damages that are equal to 4 times the stumpage value
or 2 times the fair market value of the raw forest products harvested, whichever is
greater, if a recorded survey was not relied upon as specified in subd. 1. and the
person harvesting the raw forest products did not take reasonable precautions in
identifying the harvesting boundaries.

4. A court may calculate and award damages using a different method than
those specified under subds. 1. to 3. if the method used is reasonable and appropriate.
These methods include:

a. Subtracting the fair market value of the land after the harvesting from the
fair market value of the land before the harvesting.

b. Determining the loss of any ornamental, scenic, recreational, aesthetic or
environmental value of the land that results from the harvesting.

(c) A court shall award other reasonable and necessary costs, which may
include costs for any of the following:

1. Repair of damage to, or cleanup on, the land from which the raw forest

products were harvested.
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2. Removal of slash from agricultural land, waterways, highways, private
roads, trails or other sites where the slash would interfere with reforesting or
replanting.

3. Determining the fair market value, the stumpage value or the volume of the
raw forest products that were harvested.

4. Determining the location of property boundaries necessary for determining
whether a violation occurred.

5. Preparing forest management or reforestation plans.

6. Reforesting.

7. Replanting by direct seeding or by use of seedlings.

(4) LEcaL cosTs. Notwithstanding the limitations under s. 814.04, the court
shall award the plaintiff in a civil action under sub. (2) court costs and reasonable
attorney fees if the plaintiff presented a written, reasonable demand for damages to
the defendant not less than 60 days before commencing the action under sub. (2) and
those damages were not paid before the action was commenced.

(5) REASONABLE PRECAUTIONS. (a) For purposes of sub. (8) (b), a person takes
reasonable precautions if the person does all of the following:

1. Identifies the harvesting boundaries as required under par. (b).

2. Reviews land ownership records and any other resources or documentation
regarding the land. These records, resources and documentation include
instruments of conveyance, certified survey maps, survey field notes and
information on the land’s boundaries provided by the owners, or their agents, of any
land that abuts a proposed harvesting boundary.

(b) For purposes of par. (a), the harvesting boundaries may be identified by any

of the following methods:
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1. By use of a compass and measuring device or by use of a global position
system if the identification is conducted by a person trained in the method used and
if the identification is based on an established survey corner as speciﬁed in par. (c).
If a global positioning system is used, it shall be accurate to plus or minus 2 meters.

2. By use of a method established by rule by the department.

(¢) A survey corner is an established survey corner for purposes of par. (b) if it
is part of a U.S. government survey plat and it is used to determine one or more
boundaries of a subdivision. The survey corner may be evidenced by a monument or
other marking that was placed at the time that the survey was conducted or, if the
monument or marker is no longer visible or in existence, the position of the survey
corner may be reconstructed by doing one of the following:

1. Using a reference to a description contained in applicable surveying field
notes or other supplemental surveying record.

2. Locating the survey corner by use of physical evidence or witness testimony.

(6) DAMAGES; OTHER. An owner may not receive both payment under s. 26.06
(3) and damages specified under sub. (3) (b) from the same person. An owner may
not receive both payment under s. 26.05 (3) (c) and the damages specified in sub. (3)
(c) 3.

SECTION 16. 814.04 (5) of the statutes is repealed.

(END)



